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that the approval is to be in the sole discretion of the party, in which case
approval is to be in the exclusive, complete and unfettered discretion of the party.

References to Whole Agreement

Unless otherwise stated, the words "herein", "hereof", "hereby" and "hereunder”
refer to this Agreement as a whole and not to any particular article, section,
subsection, paragraph or other subdivision or schedule.

SALE OF LANDS

The City shall transfer title to the Lands as set out in an Agreement for Sale in
the form attached to and forming part of this Agreement as Schedule "B"
("Agreement for Sale").

Despite this section, following discussions with the Joint Venture's lender, the

City may cause the Agreement for Sale to be replaced with another form of

security provided that the City is satisfied that it has good and sufficient security

to ensure:

(@) repayment to the City of the Purchase Price for the Lands; and

(b) reconveyance to the City of title to the Lands, free of charges and
encumbrances other than the Permitted Encumbrances, in the event that
the Joint Venture has not met the Transfer Condition set out in the
Agreement for Sale.

The City acknowledges that the Joint Venture may mortgage its interest in the
Agreement for Sale.

PURCHASE PRICE

The Purchase Price for the Lands shall be calculated and paid as set out in the
Agreement for Sale.

CONDITIONS PRECEDENT
Conditions of the City

The obligations of the City to complete the sale of the Lands shall be subject to
the following conditions being satisfied or waived on or before the time specified:

(a) Completion of the Hotel
(b)  Execution and delivery by the Joint Venture of:

(i) the Permitted Encumbrances;
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on or before the Completion Date;

(c)  The Joint Venture providing proof on or before the Completion Date to the
City that if the Joint Venture acquires title to the Lands and the
Hotel/Residential Parcel that it will be able to secure financing to complete
the development contemplated by the Purchase Agreement
(Hotel/Residential Lands), in accordance with the Partnering Agreement;

(d) The Joint Venture providing proof to the City prior to the Completion Date
that it will be able to secure financing to complete the Development by
way of a copy of a letter of commitment or conditional commitment from a
bank or other similar financial institutional lender indicating it is prepared
to lend the Joint Venture the amount of financing sufficient to complete the
Development and any conditions precedent to the loan.

(¢) The Joint Venture not being in default under this Agreement, the
Partnering Agreement or a Subsidiary Agreement on the Completion Date.

The conditions under this section are for the sole benefit of the City and may be
waived by the City by written notice to the Joint Venture. [f the conditions are not
met, then this Agreement shall terminate and be of no further force and effect
and neither party hereto shall have any claims against the other party arising out
of this Agreement except as provided in the Partnering Agreement. :

TITLE

The Lands shall be free of all charges and encumbrances save and except the
Permitted Encumbrances.

The City acknowledges that the Permitted Encumbrances do not prohibit the

Joint Venture from developing the Lands in accordance with the Site Plan
attached as part of Schedule "D".

COST OF PREPARATION OF CONVEYANCING DOCUMENTS

(@) The Joint Venture shall bear all costs of preparation and registration of the
closing documents and shall prepare and deliver same to the City's
solicitors.

(b) The City shall bear all costs of discharging any financial encumbrances
from the title to the Lands.

PURCHASE PRICE

The Purchase Price for the Lands is payable in accordance with the provisions of
the Agreement for Sale.
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PROPERTY TRANSFER TAX AND GOODS AND SERVICES TAX

The Joint Venture shall pay all taxes arising from the transfer of the Lands,
including Property Transfer Tax and the Goods and Services Tax and Joint
Venture hereby agrees to indemnify and save harmless the City in respect
thereof.

COMPLETION
Completion Date
The Completion Date shall be the later of thirty (30) days following the later of:

(a) the satisfaction of the Conditions Precedent contained in section 4.1(a),
(c), (d) and (e) of this Agreement;

(b) the date The Joint Venture gives notice to the City requesting transfer of
the Lands.

Delivery of Documents

At least seven (7) days prior to the Completion Date or on such other date as
agreed to in writing by the parties the following documents must be prepared in
registrable form by the solicitor for the Joint Venture, executed by the Joint
Venture (where applicable) and delivered by the Joint Venture to the City for

execution by the City:
(a) the Agreement for Sale;
(b) the Permitted Encumbrances;

(c) the vendor's statement of adjustments;

(d) such other documents as shall be reasonably required by the City to give
effect to the Partnering Agreement and this Agreement;

The City shall deliver to the Joint Venture's solicitors the duly executed
documents referred to in section 9.2 not less than two business days before the
Completion Date and the Joint Venture shall cause its solicitors to submit the
documents for registration in the Victoria Land Title Office by the Joint Venture's
solicitor on or before the Completion Date.

POSSESSION

The City shall deliver vacant possession of the Lands to the Joint Venture at 5:00
o'clock p.m. on the Completion Date, subject to the Permitted Encumbrances.
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ADJUSTMENTS

Adjustment of taxes, insurance premiums, water, sewer, electrical charges (if
any) and other items subject to adjustment between a City and Purchaser of
similar commercial property shall be made as of the Completion Date.

RISK

The Lands shall be at the risk of the City until 5:00 o'clock p.m. on the
Completion Date and in the event of loss or damage to the same occurring
before such date and time by reason of fire, tempest, lightning, earthquake, flood
or other Act of God, explosion, riot, civii commotion, insurrection or war, the Joint
Venture may, at its option, cancel this Agreement and shall thereupon be entitled
to the return of any monies paid hereunder. After 5:00 o'clock p.m. on the
Completion Date, the Lands shall be at the risk of the Joint Venture.

REPRESENTATIONS

Representations of Suro

Suro hereby warrants and represents to the City that:

(@) Suro is a corporation duly incorporated and existing under the laws of
Nova Scotia and is registered as an extra-provincial corporation under the
Business Corporations Act (British Columbia);

(b) neither the execution of this Agreement nor its performance by Suro will
result in a breach by Suro of any term or provision or constitute a default

under any indenture, mortgage, deed of trust or any other agreement to
which it is bound; and ‘

(¢) the developer is resident in Canada within the meaning of the Income Tax
(Canada).

Representations of Millennium

Millennium hereby warrants and represents to the City that:

(d) Millennium is a corporation duly incorporated and existing under the laws
of British Columbia and is registered as a corporation under the Business
Corporations Act (British Columbia),

(e) neither the execution of this Agreement nor its performance by Millennium
will result in a breach by Millennium of any term or provision or constitute
a default under any indenture, morigage, deed of trust or any other
agreement to which it is bound; and '
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® the developer is resident in Canada within the meaning of the Income Tax
(Canada).
Site Profile

13.3 The Developer acknowledges that the City has provided the Joint Venture with a
site profile for the Lands under the Environmental Management Act.

Representations of the City

13.4 The City represents to the Joint Venture that-the applicable zoning regulations
applicable to the Lands to be transferred to the Joint Venture would permit the
construction of not less than Three Hundred, Sixty Thousand (360,000) square
feet of residential development, Nine Thousand (9,000) square feet of
commercial development, and the proposed Parking Facility, whether or not the
Lands include the Port Authority Lands.

14.0 COVENANTS

Covenants of the City

14.1 The City covenants with the Joint Venture to:

(@)

(b)

(c)

(d)

(e)

v

permit the Joint Venture and its representatives to enter onto the Lands
and carry out such inspections, tests, studies, appraisals, surveys and
investigations of the Lands as the Joint Venture may reasonably require;

pending transfer, cause the Lands to be maintained in the manner of a
prudent owner, having regard to the intended redevelopment of the Lands
by the Joint Venture;

provide the Joint Venture with continuing access to all records and other
documents relating to the Lands in the possession or control of the City
which have not been delivered to the Joint Venture prior to the date of
execution of this Agreement;

not modify, amend, or cancel any of the Permitted Encumbrances without
the consent of the Joint Venture;

upon notice from the Joint Venture that it intends to commence
construction of the Development within not less than three months, carry
out and provide for site preparation work and utility servicing to the Lands
as set out in Schedule "E" and complete such work within a reasonable
time frame to permit the Development to be constructed as contemplated
by this Agreement

agree to such reasonable conditions requested by the Joint Venture's
lender to address responsibility for soil contamination and remediation for
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archaeological matters.

Notice for Servicing Works

14.2 Notice under section 14.1(e) shall be given within time to permit the City to fulfil
its obligations under section 14.1 within five (5) years of the date of this
Agreement.

Covenants of the Joint Venture

14.3 The Joint Venture covenants with the City that it shall:

(@)

(b)

(©)

(d)
()

®

(9)

commence construction of Tower 1 of the Development and the Parking
Facility on the Lands on or before December 31, 2012;

upon completion of the Development or any building forming part of the
Development, cause the Development (or such building) to be subdivided
under the Strata Property Act into strata lots;

complete at least seventy-five (75) public parking spaces as part of the
Parking Facility on or before completion of the first residential building on
the Lands on December 31, 2014, and commence construction of Tower 2
and the remainder of the Parking Facility on or before December 31, 2014;

complete the Parking Facility on or before the 31% day of December, 2016;

grant to the City an easement or lease, in the form attached to this
Agreement as Schedule "H", or with such modifications reasonably
required by the City to secure use of and access to the City Parking

Spaces, upon request by the City, to permit the City's use of such parking
spaces;

permit the City and its representatives to enter onto the Lands to carry out
remediation of the Lands; and

pay the purchase monies in accordance with the Agreement for Sale.

15.0 DISCHARGE OF AGREEMENT FOR SALE AND COVENANT

15.1 Provided that the Joint Venture is not in default in the payment of the Purchase
Price instalments applicable to the building within which the Strata Lot is located
the City will, in the ordinary course of sale of individual strata lots, execute and
deliver to the Joint Venture a double Transfer of title in favour of the purchaser
thereof.
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MEDIA/PUBLICITY

The City will coordinate all formal announcements and media releases in relation
to the Project, the Hotel/Residential Complex, and the Development.

CITY PARKING SPACES

The City shall have the right to determine operational regulations in relation to
the City Parking Spaces including, if deemed appropriate by the City in its sole
discretion, the setting of parking fees.

The City's Share, shall be determined as the percentage of any and all
development costs associated with the design and construction of the Parking
Facility that is equivalent to the ratio of the City Parking Spaces to the total
number of parking spaces in the Parking Facility. Such costs will include
construction interest, financing fees, development fees, project management fees
and costs otherwise reasonably incurred by the Joint Venture in connection with
construction of the Parking Facility. Costs do not include land costs, site
preparation or remediation costs.

The Joint Venture shall keep the City fully advised from time to time regarding
design and cost issues affecting the Parking Facility. The City shall not be liable
for the City's Share unless the Joint Venture has, at least 60 days prior to
commencement of construction of Tower 1, advised the City of the amount of the
City's Share and the City has accepted such amount. Upon acceptance such
amount shall be the City’'s Share. The City shall not be liable for any amount in
excess of the amount of the City’s Share accepted under section 17.3. The City
shall advise the Joint Venture whether it accepts the amount of the City's Share
and whether it wishes to acquire the City Parking Spaces within thirty (30) days
of being informed by the Joint Venture of the amount of the City's Share.

If the City indicates that it accepts the City’s share and wishes to lease the City
Parking Spaces, the Joint Venture may deduct the City's Share from the amounts
payable to the City in accordance with the Agreement for Sale.

EVENT OF DEFAULT AND TERMINATION OF PARTNERING AGREEMENT
OR OTHER SUBSIDIARY AGREEMENT

If, prior to the Completion Date there is an Event of Default by the Joint Venture
and such occurrence is not remedied within a period of thirty (30) days, then the
City may terminate this Agreement in accordance with section 9(c) of the
Development Agreement upon giving notice of such termination and upon such
termination the City shall be under no further obligation to transfer the Lands to
the Joint Venture.
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NON MERGER AND SURVIVAL

It is expressly agreed by the Joint Venture and the City that the provisions of this
Agreement will not merge with the transfer of title to the Lands and will survive
the completion of the transactions contemplated hereunder and will continue in
full force and effect until the obligations of the parties under this Agreement have
been fulfilled.

NOTICE

Any notices hereunder or documents or deliveries required hereby may be
served or made on the Joint Venture and the City by delivery by hand or by
sending by registered mail or facsimile from within the Province of British
Columbia to the following addresses:

To the Joint Venture:

Suro Development Company

clo Triarc International, Inc.

Two Stamford Landing — Suite 280
68 Southfield Avenue

Stamford, CT 06902

Attention: Ms. Rhoda Katz

Fax: 203-352-1321

and

Millennium Nanaimo Harbour Properties Ltd.
208 West 1* Avenue

Vancouver, BC V5Y 3T2

Attention: Shahram Malekyazdi

Fax: 604-683-3420

To the City:

City of Nanaimo

455 Walllace Street
Nanaimo, BC VIR 5J6
Attention: Al Kenning
Fax: (250) 755-4436

or at such other address as the City or a Joint Venture party may from time to
time notify in writing. Any delivery of service as aforesaid that is made by
registered mail shall be deemed to have been received three days after mailing,
or, in the case of notice sent by facsimile, the day following the sending of a
facsimile.
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TIME

Time shall be of the essence of this Agreement.

ACCEPTANCE

Upon execution by the parties hereto, this Agreement shall form an interim
agreement for the purchase and sale of the Lands upon the terms and conditions
herein set forth, it being specifically contemplated by the parties hereto that this

. transaction will be consummated and documented in the manner herein set forth.

This said interim agreement shall enure to the benefit of and be binding upon the
parties hereto and their respective heirs, executors, administrators, successors
and assigns.

INTERPRETATION
Wherever the singular or masculine is used throughout this document, the same

shall be construed as the plural or the feminine or neuter gender wherever the
parties or the context so require.

RELATIONSHIP OF THE PARTIES

Nothing in this Agreement shall be construed so as to make the City a partner of
The Joint Venture for any purpose.

FURTHER ASSURANCES
Each of the parties shall, at the expense of the other party, execute and deliver

all such further documents and do such further acts and things as the other party
may reasonably request from time to time to give full effect to this Agreement.
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26.0 PAYMENT OF FEES AND EXPENSES

26.1 Each party shall pay its own legal fees. The Developer shall be responsible for
registration fees in connection with the Agreement for Sale. The City shall be
responsible for the registration fees for the section 219 Covenant (strata
development) and other Permitted Encumbrances registered concurrently with
the Transfer.

IN WITNESS WHEREOF the parties hereto have set their hands and seals as of the
day and year first above written.

SURO DEVELOPMENT COMPANY by
its authorized signatories:

Name

N N S ngt gt s o “wug?

Name

CITY OF NANAIMO by its authorized
signatories:

Name

Name

MILLENNIUM NANAIMO
PROPERTIES LTD. by its authorized
signatories:

Name

Nt et s st gt sl it “wmst i it

Name
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SCHEDULE "A"

(Section 1.9)
(to Purchase Agreement (Foundry Lands)
THE LANDS

PID 026-938-251, Lot 1 Section 1 Nanaimo District Plan VIP82428
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SCHEDULE "B"
(Section 2.0)
(to the Purchase Agreement (Foundry Lands))

AGREEMENT FOR SALE

TERMS OF INSTRUMENT - PART 2

—
p—

WHEREAS:

A

The Transferor, City of Nanaimo (the "City") is the registered owner in fee-simple
of the lands described in Schedule "A" attached to and forming part of this
Agreement (the "Lands");

The parties entered into certain agreements relating to the development of the
Port of Nanaimo Centre, a hotel and residential complex, and of the Foundry
Lands and most recently Amendments entitled "First Amendment Agreement"
dated June 28, 2007, “Subject Waiver and Second Amendment Agreement” dated
January 30, 2008 and Third Amendment Agreement dated
2009(collectively the "City Agreements");.

In order to secure the participation of the Transferee in the Partnering Agreement
the City has agreed to transfer the Lands to the Transferee and the Transferee
has agreed to construct a residential development on the Lands consisting of two
residential buildings, subdivide the development by deposit of a strata plan and
remit to the City a Purchase Price for the Lands to reimburse the City for the value
of the Land; -

The City and the Transferee wish to implement the Partnering Agreement by
providing for the transfer of the Lands, and the conditions governing the
development of the Lands and the City has agreed to sell to the Transferee and
the Transferee has agreed to purchase from the City the Lands for the purchase
price as described in this Agreement (the "Purchase Monies") payable to the City
as provided in this Agreement.

NOW THEREFORE, in consideration of the foregoing and the premises and the
covenants herein contained and for other valuable consideration, receipt and sufficiency

of which is hereby acknowledged by the parties, the parties hereto covenant and agree
with the other as follows:

1.0
1.1

(a)

DEFINITIONS

Definitions in Partnering and Other Agreements

In this Agreement, unless the context otherwise requires or unless otherwise
defined in this Agreement, a word defined in the Partnering Agreement or in a
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(b)

Subsidiary Agreement has the same meaning as in the Partnering Agreement or
a Subsidiary Agreement;

Unless the context otherwise requires, the following words have the following
meanings:

(i)

(ii)

(i)

(iv)

v

(vi)

(vii)

(viil)

(ix)

x)

"Adjusted Payment' means the payments referred to in sections 2.1(c)
and (f);

"Architect” means the person having responsibility as the payment
certifier under the Builders Lien Act in respect of the Development or the
applicable aspect of the Development.

"Builders Lien Act' means the Builders Lien Act, RSBC 1997 c. 45 as
amended or replaced.

"City's Share" means the cost of constructing the City Parking Spaces
accepted by the City under Section 17.3 of the Purchase Agreement
(Foundry Lands) dated the ____ day of

"Completion Date" means the date set out in section 5.5 in respect of for
the transfer of title to the Lands to Suro;

"Development" means construction of two or more residential buildings
and a parking facility, all as shown on Schedule "A";

"Event of Default" includes:
A) an event referred to in section 17.1 of the Partnering Agreement;

B) a breach of this Agreement that is not cured within 30 days' notice to
Suro or Millennium;

"Parking Facility" means a multi-level parkade to include parking for
residential, commercial and guest purposes in connection with the
Development and one hundred, fifty (150) parking spaces to be available
for use by the public in connection with the use of municipal parks and
Newcastle Island Provincial Park. If the Parking Facility is constructed in
phases, then the first phase shall consist of not less than seventy-five (75)
parking spaces for use by the public;

“Purchase Monies" means the sum of Nine Million, ($9,000,000.00)
Dollars less the City's Share, if any;

"Tower 1" means the first residential building to be constructed on the
Lands;

194 780A/Mar. 30 ‘09Purchase Agreement (Foundry)/CS/ads




2.0
2.1

(xi) "Tower 2" means the second residential building to be constructed on the
Lands;

(xii) "Transfer Condition" means

A) in relation to any residential building of the Development, that the
Transferee:

(h has arranged sufficient construction financing to complete the
residential building and the applicable phase of the Parking
Facility or;

(I has executed a contract for the completion of the residential
building and the applicable phase of the Parking Facility within a
commercially reasonable period of time; and

()  has poured the footings for the residential building and the
applicable phase of the Parking Facilty and is actively
proceeding with the work; and

B) that the Trénsferee completes the Parking Facility (or the first phase of
the Parking Facility) on or before the completion of Tower 1.

(xiii) "Transfer Condition Date" means:
(a) inrelation to Tower 1, December 31, 2012; and
(b) in relation to Tower 2, December 31, 2014;
subject to extension as set out in section 5.5.
PAYMENT OF PURCHASE MONIES

The Transferee will make the following payments to the City on the following
dates:

(@)  One Million, Five Hundred, Thirty-Eight Thousand, Three Hundred, Thirty-
Three Dollars and Thirty-Three cents ($1,538,333.33) within seven (7)
days of issuance of a building permit for Tower 1;

(b) One Million, Thirty-Eight Thousand, Three Hundred, Thirty-Three Dollars
and Thirty-Three cents ($1,038,333.33) within seven (7) days of
certification by the Architect that Tower 1 is 50% complete;

(c)  Subject to section 2.3, One Million, Nine Hundred, Twenty-Three
Thousand, Three Hundred, Thirty-Three Dollars and Thirty-Four cents
($1,923,333.34) within seven (7) days of the earlier of:

(i) issuance of a certificate of occupancy for Tower 1; or
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2.2

2.3

3.0

(d)

(e)

()

(i) certification by the Architect that the building is complete for the
purposes of the Builders Lien Act.

One Million, Five Hundred, Thirty-Eight Thousand, Three Hundred, Thirty-
Three Dollars and Thirty-Three Cents ($1,538,333.33) within seven (7)
days of issuance of a building permit for Tower 2;

One Million, Thirty-Eight Thousand, Three Hundred, Thirty-Three Dollars
and Thirty-Three cents ($1,038,333.33) Dollars certification by the
Architect that Tower 1 is 50% complete;

Subject to section 2.3, One Million, Nine Hundred, Twenty-Three
Thousand, Three Hundred, Thirty-Three Dollars and Thirty-Four cents
($1,923,333.34) Dollars within seven (7) days of the earlier of:

(i) issuance of a certificate of occupancy for Tower 2;

(ii)  certification by the Architect that the building is complete for the
purposes of the Builders Lien Act, or

(i) December 31, 2016.

On each date set out in paragraph 2.1 above, the Transferee will pay to the City
the applicable payment in trust to the City’s solicitors, Staples McDannold
Stewart, 2™ Floor, 837 Burdett Avenue, Victoria, British Columbia, provided that
the payments referred to in section 2.1(c) and 2.1(f) shall be Adjusted Payments
which shall each be reduced by that part of the City's Share attributable to the
phase of the Parking Facility open to the public, in accordance with section 2.1.
Thereafter the Transferee shall not withhold any amount from payment of the
Purchase Monies.

The Developer shall deduct the City's Share at the time of the Adjusted Payment
under section 2.1 (c) and (f) provided that:

(a)

(b)

no deduction shall be made from the payment to be made under section
2.1(c) unless at least seventy-five (75) parking spaces in the Parking
Facility are completed as certified by the Architect and available for public
use;

no deduction shall be made from the payment under section 2.1(f) until the
entire Parking Facility is completed as certified by the Architect and made
available for public use.

TRANSFEREE'S COVENANTS AND AGREEMENTS

The Transferee covenants and agrees with the City that:

3.1

it will fulfil the Transfer Condition in respect of the Development on the Lands on
or before the Transfer Condition Date.
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3.2

3.3

3.4

3.5
3.6

3.7

3.8

4.0

it will duly pay or cause to be paid to the City the Purchase Monies as provided
above.

it will duly pay all taxes, rates, levies, assessments and other impositions
whatsoever rated, charged, assessed or imposed on the Lands from the date this
Agreement is registered in the Land Title Office against title to the Lands, subject
to the lease of the Civic Arena between the City and Transferee.

from the date this Agreement is registered in the Land Title Office against title to

the Lands until the corresponding completion date for each parcel of the Lands, it
will:

(@) take out and maintain broad form all-risk course of construction insurance;
and

(b)  upon completion of a building insure and keep insured against the risk of
fire, all buildings on or comprised in the Lands for their full insurable value
with loss payable to the City; it will on demand assign, transfer and deliver
over to the City all such policies; the City shall not be bound to insure the
Lands or pay any insurance premiums nor shall the City be liable or
responsible for any loss arising out of any defect in any policy of failure of
any insurer for any loss.

it will not commit voluntary or permissive waste on the Lands;

if the Transferee defaults in the payment of any tax, rate, levy, assessment or
other charge or any insurance premiums to be paid under this Agreement by the
Transferee, then the City may pay any of the same and every such payment shall
constitute a charge on the said Lands and shall be paid to the City on demand,
together with interest calculated in accordance with section 3.8.

it will provide to the City access to accounting records and such other
documentation as the City may request for the purpose of auditing the cost of the
construction of the Parking Facility.

if the Transferee is in default in making any payment to the City, on the date
when such payment is due, the Transferee shall pay interest on the amount
outstanding at the rate of one percent (1%) per month from the day following the
date when payment was due.

CITY'S COVENANTS AND AGREEMENTS

The City covenants and agrees with the Transferee:

41

That upon payment of all payments as set out in section 2.1, in relation to a
residential building and performance by the Transferee of the covenants herein
on the part of the Transferee to be observed or performed, the City will convey or
cause to be conveyed by double transfer of an estate in fee-simple to all strata
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4.2

5.0

lots within the first residential building to the respective purchasers thereof
("Transfer") free from charges and encumbrances save and except reservations,
limitations and provisos contained in the original grant thereof from the Crown,
building, local improvement assessments, building, zoning or other municipal or
governmental regulations, taxes, sewer and water rates from and after the date
hereof and the charges set out in Schedule "B" attached to and forming part of
this Agreement (the "Permitted Encumbrances”).

That it will permit the Transferee to use, occupy and enjoy the Lands until defauit,
if any, made of any covenant, condition of agreement herein on the part of the
Transferee to be observed or performed or in payment of the Purchase Monies.

MUTUAL COVENANTS AND AGREEMENTS

The parties mutually covenant and agree as follows:

5.1

5.2

53

54

The cost of preparing the said Transfer and of conveying the lands to the
Transferee shall be paid by the Transferee;

The Transferee shall indemnify and save harmless the City from and against any
and all liability, claims, demands, actions and causes of action for injury to or
death of persons, or loss of or damage to property, occurring or arising out of or
in connection with the Transferee's use or occupation of the Lands, save to the
extent same is caused by the negligence or wrongful act or omission of the City.

(@) The Transferee shall not assign or transfer any of its interest herein (other
than a bona fide sale of a strata lot in an arm’s length transfer or a
mortgage of the Transferee's interest under this Agreement for the
purpose of construction of the Development) without the prior written
consent of the City, which consent shall be in the sole discretion of the
City and the City shall not assign its interest in this Agreement without the
consent of the Transferee, which consent shall be in the sole discretion of
the Transferee;

(b) It is acknowledged and agreed that the City's interest under this
Agreement shall be a first financial charge against the Lands and that the

City shall not be obliged to grant priority or preference to the holder of any
mortgage referred to in section 5.3(a). '

(@) the Transferee has not fulfilled a Transfer Condition in relation to the
Development on or before the applicable Transfer Condition Date; or

(b)  another Event of Default occurs on the part of the Transferee that is not
remedied within 30 days of notice to the Transferee

184 780A/Mar. 30 ‘09Purchase Agreement (Foundry)/CS/ads




5.5

5.6

57

5.8

then it is expressly agreed that the City shall be at liberty to cancel, remove and
determine the registration of this Agreement on producing to the appropriate
Registrar appointed under the Land Title Act, a satisfactory declaration that such
default has occurred and is then continuing. The Transferee hereby irrevocably
appoints the City its true and lawful attorney for and in the name of the
Transferee to cancel, remove and determine such registration in the event of
such defauit.

The Transfer Condition Date will be extended by an amount of time equal to any

extension of time for Completion of the New Nanaimo Centre arising as a resuit
of Force Majeure.

Any demand or notice which may be required for the purpose of this Agreement
shall be deemed to have been well and sufficiently given and received if

delivered to the transferee or if mailed at any post office under prepaid registered
cover addressed as follows:

Millennium Nanaimo Harbour Properties Ltd.
208 West 1% Avenue

Vancouver, BC V5Y 3T2

Attention: Shahram Malekyazdi

Fax: 604-683-3420

And: Suro Development Company
c/o Triarc International, Inc.
Two Stamford Landing ~ Suite 280
68 Southfield Avenue
Stamford, CT 06902
Attention: Ms. Rhoda Katz
Fax: 203-352-1321

or such other address as the Transferee shall specify in writing to the City. Any
delivery of service as aforesaid that is made by registered mail shall be deemed
to have been received three days after mailing or, in the case of notice sent by
facsimile, the day following such sending.

Where a party includes more than one person, the obligations herein of the party
shall be construed and deemed to be joint as well as several;

All grants, covenants, provisos, agreements, rights, powers, privileges and
liabilities contained in this Agreement shall be read and held as made by and
granted to and imposed upon the parties hereto, and their respective,
administrators, successors and assigns; wherever the singular or the masculine
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is used, it shall be construed as meaning the plural or the feminine or the body
politic or corporate where the context of the parties hereto so require.

5.9 ltis agreed that time shall be of the essence of this Agreement.

5.10 Any amounts paid by the Transferee to the City prior to cancellation, removal or
determination of the registration of this Agreement under section 5.4 or by
foreclosure or other proceedings may be retained by the City as liquidated
damages.

5.11 The taking of judgment on a covenant shall not operate as a merger of the
covenants or affect the City's right to the payment of interest on defauilt.

IN WITNESS WHEREOF the parties hereto hereby acknowledge that this Agreement

has been duly executed and delivered by the parties executing Form C and D (pages 1
and 2) attached hereto.
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SCHEDULE "A"
(to the Agreement for Sale)

THE LANDS

PID 026-938-251, Lot 1 Section 1 Nanaimo District Plan VIP82428
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10.
11.

12.

SCHEDULE "B"
(to Agreement for Sale)
PERMITTED ENCUMBRANCES

Reservations, limitations and provisos contained in the original grant thereof from
the Crown, building, zoning or other municipal or governmental regulations;

The Agreement for Sale in favour of the City referred to in section 2.0;
Section 219 Covenant (strata development);

Easement to provide access by the City as owner of the City Remainder Lands
over the Lands and access by the owner of the lands over the City Remainder
Lands until permanent access is constructed in the form attached as Schedule
"F" to the Agreement of Purchase and Sale;

Section 219 Covenant in the form registered under #ST050090 (geotechnical
purposes); '

Statutory Right of Way (Regional District of Nanaimo Sewer) registered under
#FB1622; .

Statutory Right of Way (Shaw Cablesystems) registered under #FB149614,
Statutory Right of Way (Terasen Gas) registered under #FB130977,
Statutory Right of Way (BC Hydro) registered under #FB127429;

Statutory Right of Way (Telus) registered under #FB127429

Statutory Right of Way in favour of the City (municipal works) registered under
#FB124118;

Section 219 Covenant in favour of the City to provide for site remediation under
the Environmental Management Act attached as Schedule "G" to the Agreement
of Purchase and Sale.

The City acknowledges that Permitted Encumbrances do not prohibit Joint Venture from
developing the Lands in accordance with the Site Plan attached as part of Schedule "D"
to the Agreement of Purchase and Sale for the Lands.
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SCHEDULE "C"
(to Purchase Agreement (Foundry Lands))
(Sections 1.2)

SECTION 219 COVENANT

TERMS OF INSTRUMENT - PART 2

WHEREAS:

A.

D.

The Grantor is the registered owner in fee simple of:

PID
(Legal Description)

(the "Lands");
The Grantee is the City of Nanaimo;

The Grantee agreed to transfer its interest in the Lands to the Grantor under an
Agreement for Sale registered under # (the "Agreement for Sale") on the
condition that the Grantor enter into this Agreement to construct a development
including up to 360,000 square feet of residential space, up to 9,000 square feet
of commercial space and a parking facility and to subsequently cause the Lands
to be subdivided into Strata Lots;

The Grantor has agreed to enter into this Agreement and to register it against
title to the Lands as a covenant under section 219 of the Land Title Act.

NOW THEREFORE in consideration of the premises and the covenants contained
herein and for other valuable consideration, the receipt and sufficiency of which is
hereby acknowledged by the parties, the parties hereto covenant and agree with the
other as follows:

1.

The Grantor covenants and agrees to build on the Lands the Development and
the Parking Facility as defined in the Agreement for Sale generally in accordance
with the plans approved by the Transferee as Schedule "D" to the Purchase
Agreement (Foundry Lands) between the Grantor and the Grantee.

The Grantor shall commence construction of the Development and the Parking
Facility referred to in section 1 in accordance with the Agreement for Sale.
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10.

The Grantor covenants and agrees that upon substantial completion of a building
on the Lands to subdivide such building by deposit of a strata plan creating a
separate strata lot for each residential or commercial unit.

The Grantor covenants and agrees to use or permit the use of the Parking
Facility constructed on the Lands to provide at least one hundred, fifty (150)
public parking spaces to be available for use twenty-four (24) hours per day and
seven (7) days per week by the public in connection with the use of municipal
parks and Newcastle Island Provincial park.

The Grantor shall indemnify and keep indemnified the Grantee from any and all
claims, causes of action, suits, demands, fines, penalties, costs or expenses or
legal fees whatsoever which anyone has or may have against the Grantee or
which the Grantee incurs as a result of any loss or damage or injury, including

economic loss, arising out of or connected with the breach of any covenant to
this Agreement.

The Grantor hereby releases and forever discharges the Grantee of and from
any claims, causes of action, suits, demands, fines, penalties, costs or expenses
or legal fees whatsoever which the Grantor can or may have against the Grantee
for any loss or damage or injury, including economic loss, that the Grantor may
sustain or suffer arising out of or connected with the breach of any covenant in
this Agreement.

The Grantor and the Grantee agree that the enforcement of this Agreement shall
be entirely within the discretion of the Grantee and that the execution and
registration of this covenant against the title to the Lands shall not be interpreted
as creating any duty on the part of the Grantee to the Grantor or to any other
person to enforce any provision or the breach of any provision of this Agreement.

The Grantor covenants and agrees for itself, its heirs, executors and assigns,
that it will at all times perform and observe the requirements and restrictions
hereinbefore set out and they shall be binding upon the Grantor as personal

covenants only during the period of the Grantor's respective ownership of any
interest in the Lands.

The restrictions and covenants herein contained shall be covenants running with
the Lands and shall be perpetual and shall be registered in the Victoria Land Title
Office pursuant to section 219 of the Land Title Act as covenants in favour of the
Grantee and as a first charge on the title of the Lands.

This Agreement shall enure to the benefit of and shall be binding upon the
parties hereto and their respective heirs, executors, successors and assigns.
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11.  Wherever the expression “Grantor”, "Grantee” are used herein the same shall be
construed as meaning the plural, feminine or body corporate where the context
or the parties so require.

IN WITNESS WHEREOF the parties hereto hereby acknowledge that this Agreement

has been duly executed and delivered by the parties executing Form C (page 1 and 2)
attached hereto.
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SCHEDULE D
(to Purchase Agreement (Foundry Lands))
Preliminary Plans of Development and Parking Facility

CETANG. WTWEW SOPRES.
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CITY OF NANAIMO, URBAN DESIGN GUIDELINES

MAFFEO-SUTTON PARK

PEDESTRIAN CIRCULATION DIAGRAM

COMOX ROAD
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SCHEDULE E
(to Purchase Agreement (Foundry Lands))
Utility Servicing and Site Preparation

The City will pay for the cost of designing, constructing or installing the following
works and services to the boundary of the Lands:

(a)
(b)
()
(d)

sewer;
storm sewer;
water main; and

access to the Lands and lane widening on Comox Road.

For greater certainty, the Joint Venture will pay any and all costs of designing,
constructing or installing the following works:

(a)
(b)

(c)

(a)

(b)

(c)

all sewer, storm sewer and waterline works on the Lands;

the relocation on the Lands of the sanitary sewer trunk main of the
Regional District of Nanaimo including abandonment of the existing main;
and

all utilities other than those referred to in section 1 of this Schedule,
including BC Hydro, Telus, Terasen Gas and Shaw Cable.

the Joint Venture will cause the works and services referred to in sections
1 and 2 of this Schedule to be designed and will submit detailed design
drawings to the City for Design Stage Approval at the time of application
for a building permit;

the design drawings will be developed in consultation with the City. The
City will review and provide comments on the detailed design drawings at
the 50% completion point and the 95% design completion point in addition
to the normal design staff review; and

the Joint Venture acknowledges that the designs must receive Design
Stage Approval from the City in accordance with applicable bylaws.

The City will be responsible for dealing with archaeological issues, if any, arising
with respect to the development of the Lands and for any and all costs, charges
and expenses incurred in connection with addressing archaeological issues.
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SCHEDULE F
(to Purchase Agreement (Foundry Lands))

Easement (reciprocal access)

TERMS OF INSTRUMENT - PART 2

WHEREAS:

A

B.

The Transferor is the registered owner in fee simple of:

PID
Lot 2, Section 1, Nanaimo District, Plan VIP

("Servient Tenement");

The Transferee is the registered owner in fee simple of:

PID 015-880-796
Part of the Bed of Nanaimo Harbour, Nanaimo District, Shown Included in
"Plan 50116

(the "Dominant Tenement");

The Transferor, being the registered owner in fee simple of the Servient
Tenement has agreed to grant an Easement over the Servient Tenement in
favour of the Dominant Tenement.

NOW, THEREFORE, WITNESSES THAT, in consideration of the premises contained
herein and of the sum of ONE ($1.00) DOLLAR of lawful money of Canada now paid by
the Transferee to the Transferor, the receipt and sufficiency whereof is hereby

acknowledged,

1.0  The Transferor, for the benefit of the Dominant Tenement:

1.1 grants, conveys, confirms and transfers to the Transferee, and to the
Transferee's employees, agents, contractors and all other licencees and invitees
of the Transferee, together with machinery, equipment and materials, the right at
all times to enter upon and to pass and repass over the Servient Tenement, by
foot or by vehicle, other than those portions occupied with an existing building
(the "Easement Area").

20 The Transferor 6ovenants to and agrees:

2.1 to not, nor permit any other person to erect, place, install or maintain any

buildings, structures or other works on, over, or under any portion of the
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3.0
3.1

3.2

3.3
34
4.0

4.1

4.2

Easement Area so that it in any way interferes with or damages or prevents
access to, or use of the Easement Area.

The Transferee covenants and agrees as follows:

to release, discharge and indemnify the Transferor of and from any claims,
causes of action, suits, demands, expenses, costs and legal fees whatsoever
which the Transferee or anyone can or may have against the Transferor for any
loss or damage or injury that the Transferee or anyone may sustain or suffer
arising out of the Transferee's use of the Easement, except to the extent that
such loss, damage or injury arises from the negligence, willful act or omission or
breach of this Agreement by the Transferor.

either the Transferee or Transferor may cause to be prepared and registered a
plan and modification of this Easement acceptable to the Transferor and
Transferee, showing the boundaries of the Easement Area granted under
section 1.1 as agreed by the Transferee and Transferor and thereafter the rights
under this Agreement shall be limited to that part of the Servient Tenement
situated within the area shown on the plan as the Easement Area. The area to
be shown on the plan of the Easement Area must ensure reasonable vehicular
access to the Dominant Tenement.

if the Transferor and Transferee cannot agree on the portion of the Servient
Tenement to be included within the Easement Area on the plan referred to in
section 3.2, either party may refer the matter to arbitration by a sole arbitrator
under the Commercial Arbitration Act (British Columbia).

the plan and modification of this Easement shall be prepared and registered at
the cost of the party requesting such plan and modification.

The parties covenant to and agree with each other:

that no part of the title in fee simple to the soil shall pass to or be vested in the
Transferee under or by virtue of this Agreement and the Transferor may fully use
and enjoy all of the Servient Tenement subject only to the rights and restrictions
herein contained.

that the covenants herein contained shall be covenants running with the land
and that none of the covenants herein contained shall be personal or binding
upon the Transferor, save except during the Transferor's seisin or ownership of
any interest in the Servient Tenement, and with respect only to that portion of
the Servient Tenement of which the Transferor shall be seised or in which he
shall have an interest, but that the Servient Tenement, nevertheless, be and
remain at all times charged therewith.
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4.3

44

4.5

46

if at the date hereof the Transferor is not the sole registered owner of the
Servient Tenement, this Agreement shall nevertheless bind the Transferor to the
full extent of his or her interest therein, and if he or she shall acquire a greater or
the entire interest in fee simple, this Agreement shall likewise extend to such
after acquired interests.

where the expression "Transferor" includes more than one person, all covenants
herein on the part of the Transferor shall be construed as being several as well
as joint.

this Agreement shall enure to the benefit of and be binding upon the parties
hereto and their respective heirs, administrators, executors, successors and
assigns as the case may be and wherever the singular or masculine is used, it
shall be construed as if the plural or the feminine or neuter, as the case may be,
had been used, where the parties or the context hereto so require and the rest of
the sentence shall be construed as if the grammatical and terminological
changes thereby rendered necessary had been made.

the Transferor and Transferee acknowledge that this Agreement has been duly
executed and delivered by the parties executing Forms C and D (pages 1 and 2)
attached hereto. '
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SCHEDULE G
(to Purchase Agreement (Foundry Lands))

Section 219 Covenant (remediation)

TERMS OF INSTRUMENT - PART 2

WHEREAS:

A.

The Grantor is the registered owner of:

PID
(the "Lands");

The Grantee is the City of Nanaimo;

The Grantor as owner of the Lands has applied for subdivision approval, but as
the Lands require remediation under the Environmental Management Act, the
Approving Officer cannot approve the subdivision unless the Director under the
Environmental Management Act indicates that the site would not present a
significant threat or risk if this application were approved under section
946.2(2)(d) of the Local Government Act,

The Grantor acknowledges that it is in the public interest that the develdpment
and use of the Lands be limited until the Lands are remediated and wishes to
grant this covenant to the Grantee;

Section 219 of the Land Title Act provides, inter alia, that a covenant, whether
negative or positive, in respect of the use of the land or the use of a building on
or to be erected on land, may be given to provide that land is to be built on or
used in accordance with the covenant or is not to be used or built on except in
accordance with the covenant and that the covenant in favour of a municipality or
the Crown may be registered as a charge against the title to that land.

NOW THEREFORE THIS AGREEMENT WITNESSES that under Section 219 of the
Land Title Act, and in consideration of the premises and the mutual covenants and
agreements contained herein, and the sum of ONE ($1.00) DOLLAR of lawful money of
Canada now paid to the Grantor by the Grantee (the receipt and sufficiency of which is
hereby acknowledged), the parties covenant and agree each with the other as follows:

1.

The Grantor covenants and agrees with the Grantee that the Grantee shall not
construct any building or foundation on the Lands until:

(a) the Lands have been investigated for contamination;
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10.

(b) aremediation report has been prepared; and

(c) all required remediation has been completed and a certificate confirming
satisfactory remediation has been issued by the Director under the
Environmental Management Act.

The Grantor shall indemnify and save harmless the Grantee from any and all
claims, causes of action, suits, demands, fines, penalties, costs or expenses or
legal fees whatsoever which anyone has or may have against the Grantee or
which the Grantee incurs as a result of any loss or damage or injury, including

economic loss arising out of or connected with the breach of any covenant
contained in this Agreement.

The Grantor hereby releases and forever discharges the Grantee of and from
any claims, causes of action, suits, demands, fines, penalties, costs or expenses
or legal fees whatsoever which the Grantor can or may have against the Grantee
for any loss or damage or injury, inciuding economic loss, that the Grantor may
sustain or suffer arising out of or connected with the breach of any covenant in
this Agreement.

At the Grantor's expense, the Grantor must do everything necessary to secure
priority of registration and interest for this Agreement and the Section 219
Covenant it creates over all registered and pending charges and encumbrances
of a financial nature against the Lands.

Nothing contained or implied herein shall prejudice or affect the rights and
powers of the Grantee in the exercise of its functions under any public or private
statutes, bylaws, orders and regulations, all of which may be fully and effectively
exercised in relation to the Land as if the Agreement had not been executed and
delivered by the Grantor.

Time is to be the essence of this Agreement.

This Agreement will enure to the benefit of and be binding upon the parties
hereto and their respective heirs, Grantors, administrators, executors,
successors, and permitted assignees.

The waiver by a party of any failure on the part of the other party to perform in
accordance with any of the terms or conditions of this Agreement is not to be
construed as a waiver of any future or continuing failure, whether similar or
dissimilar.

Wherever the singular, masculine and neuter are used throughout this
Agreement, the same is to be construed as meaning the plural or the feminine or
the body corporate or politic as the context so requires.

No remedy under this Agreement is to be deemed exclusive but will, where
possible, be cumulative with all other remedies at law or in equity.
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12.

This Agreement is to be construed in accordance with and governed by the laws
applicable in the Province of British Columbia.

, as the registered holder of a charge by way of

against the within described property, which said charge is registered in the Land
Title Office at Victoria, British Columbia, under # , for and in
consideration of the sum of One Dollar ($1.00) paid by the Grantee to the said
Chargeholder (the receipt whereof is hereby acknowledged), agrees with the
Grantee, its successors and assigns, that the within S. 219 Covenant shall be an
encumbrance upon the within described property in priority to the said charge in
the same manner and to the same effect as if it had been dated and registered
prior to the said charge.

The Grantor and Grantee acknowledge that this Agreement has been duly executed
and delivered by the parties executing Forms C and D (pages 1 and 2) attached hereto.
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SCHEDULE H TO AMENDED PARTNERING AGREEMENT

PARKING FACILITY LEASE (FOUNDRY LANDS)

THIS AGREEMENT dated for reference the day of , 20

BETWEEN:

AND:

AND:

SURO DEVELOPMENT COMPANY
(#A0065594)

30 Front Street
PO Box 190
Nanaimo, BC V9R 5K9
(“Suro”)

MILLENNIUM NANAIMO PROPERTIES LTD.
Main Floor, 198 West Hastings Street
Vancouver, BC V6B 1H2
(“Millennium”)

(Suro and Millennium collectively referred to as the "Lessor")

CITY OF NANAIMO
455 Wallace Street
Nanaimo, BC V9R 5J6

(the "Lessee")

WHEREAS:

A. By agreement dated the __ day of (the "Purchase Agreement
(Foundry Lands)"' the Lessee agreed to sell to the Lessor lands legally

described as:

PID 026-938-251
Lot 1 Section 1 Nanaimo District Plan VIP82428

(the "Foundry Lands"),
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on which the Lessor has constructed a multi-level structure for the parking of
motor vehicles (the "Parking Facility") and a residential and commercial
development (the "Development");

B. The conditions of the Purchase Agreement (Foundry Lands) provides:

(a) that the Lessee was to construct the Parking Facility and that One
Hundred, Fifty (150) parking spaces within the Parking Facility were to
be made available to the Lessee for use by the Lessee and the public
by way of lease for a term of ninety-nine (99) years;

(b) that the cost of constructing One Hundred, Fifty (150) parking spaces
would be deducted by the Lessor from the purchase price payable by
the Lessor for the Foundry Lands.

NOW THEREFORE in consideration of the foregoing and the mutual covenants and
agreements set out herein, and for other valuable consideration, the sufficiency of which

is hereby acknowledged by the parties hereto, the parties covenant and agree each with
the other as follows:

1.0 INTERPRETATION
Definitions

1.1 In this Agreement unless the context otherwise requires the following words shall
have the following meanings:

(@) "Access Areas" means those areas shown on Schedule "A";

(b) "CPI" means the consumer price index for Vancouver, British Columbia as
determined from time to time by Statistics Canada (or such other
governmental department or authority as may from time to time assume
responsibility for the publication of the consumer price index within the

province of British Columbia) having a base year of the year first written
above;

(c) ‘"Lease Area" means that portion of the Parking Facility containing One
Hundred, Fifty (150) parking spaces shown as Area A on Schedule "B" to
this Agreement;

(d) "Parking Facility" means the parking structure including the foundations,

structure and all equipment necessary for the ordinary operation thereof,
including the Parking Spaces;
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(e)  "Parking Facility Rules" means the rules for the operation of the Parking
Facility adopted by the Lessor or Lessee as provided in section 4.9;

4] "Parking Space(s)" means one of the off-street parking stalls within the
Lease Area that have been allocated to the Lessee under the terms and
conditions of this Agreement;

(g) "Public Use" means the parking of motor vehicles in connection with the
sue of Maffeo-Sutton Park, Newcastle Island Provincial Park or such other
park or recreation uses as seems desirable to the Lessee from time to
time.

2.0 INTERPRETATION

Gender, Number and Other Terms

2.1 In this Agreement, unless the context otherwise requires, words importing the
singular include the plural and vice versa, words importing gender include all
genders, “or” is not exclusive and “including” is not limiting, whether or not non-
limiting language (such as "without limitation") is used with reference thereto.

Headings

2.2 The inclusion of headings in this Agreement is for convenience only and shall not
affect the construction or interpretation of this Agreement.

Statutes

2.3  Unless otherwise stated, any reference to a statute includes and is a reference to
such statute and to the regulations made pursuant to it, with amendments thereto
and in force from time to time, and to any statute or regulations that may be
passed which supplement or supersede such statute or such regulations.

No Contra Proferentum

2.4 The language in this Agreement shall in all cases be construed as a whole and
neither strictly for nor strictly against any of the parties to this Agreement.

Currency

25 Except where otherwise expressly provided, all monetary amounts in this
Agreement are stated and shall be paid in Canadian currency.

Governing Law and Attornment

2.6 This Agreement shall be governed by and construed in accordance with the law
of British Columbia and the law of Canada applicable therein and all disputes and
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claims will be referred to the Courts of British Columbia and each of the parties
hereby attorns to the jurisdiction of the Courts of British Columbia.

Schedules

2.7 The following are the Schedules which are attached to and form part of this
Agreement:

Schedule A: Access Area
Schedule B: Lease Area
Schedule C: Arbitration

Cross-References

2.8 Unless otherwise stated, a reference in this Agreement to a designated article,
section, subsection, paragraph or other subdivision or to a schedule is to the
designated article, section, subsection, paragraph or other subdivision of, or
schedule to this Agreement.

Approval

2.9 A requirement in this Agreement that a party provide approval or consent means
that approval is not to be unreasonably withheld unless the paragraph specifies
that the approval is to be in the sole discretion of the party, in which case
approval is to be in the exclusive, complete and unfettered discretion of the party.

References to Whole Agreement

2.10 Unless otherwise stated, the words "herein", "hereof’, "hereby" and "hereunder”
refer to this Agreement as a whole and not to any particular article, section,
subsection, paragraph or other subdivision or schedule.

3.0 TERM

3.1  This Agreement shall be for a term expiring on the 31st day of December [year
ending the 31st day of December ninety-nine (98) years from reference date of
agreement] (the "Term"). '

3.2 This agreement shall come into effect on the date that it has been signed by both
of the parties hereto and delivered to the first of the signing parties.

4.0 GRANT OF LEASE AND TERMS OF OCCUPANCY
4.1 The Lessor hereby grants to the Lessee the full, free, and unlimited right, liberty,

and irrevocable easement for the Lessee, and its employees, invitees and
members of the public at all times by day and by night in common with the
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4.3

44

4.5

46

47

48

49

-5

Lessor to enter, go, pass and repass upon, along and through and otherwise use
the Parking Facility for the purposes of parking cars of the Lessee, its
employees, contractors, invitees and members of the public.

The Lessee shall have the right throughout the Term to advise its employees,
contractors, invitees and members of the public that the Parking Spaces in the
Parking Area are available for parking for such persons.

The Lessor shall reserve for the exclusive use of the Lessee those One Hundred,
Fifty (150) parking spaces cross-hatched on Schedule "A". The Lessee shall
have the right to mark those spaces "Reserved Parking — City of Nanaimo Park
Use Only" or such other designation as the Lessee, in its sole discretion,
considers necessary or advisable for the purpose of ensuring that the Parking
Spaces remain available for Public Use.

The Lessee shall have the right, if necessary, to post signs in order to enforce
Public Use of the Parking Spaces including the right to tow vehicles improperly
occupying a public space.

The Lessor shall not permit, except to the extent required by law or reasonably
required from time to time in connection with the maintenance of the parking
Facility, the blockage or obstruction of any access lane to or within the Parking
Facility.

The Lessor acknowledges that the availability of the Access Areas shown on
Schedule "B" is a material consideration for the Lessee entering into this
Agreement and the Lessee's agreement under the Purchase Agreement
(Foundry Lands), and the Lessor shall not change, alter or modify the site plan or
the Development relating to the Access Area, including methods of ingress and
egress, direction of traffic, lighting, curbing, or landscaping insofar as such
change or maodification to landscaping would affect access to or visibility within
the Lease Area.

Despite section 4.6, if a change, alteration or modification in the Access Areas
materially and adversely affects the Lessee or the Public Use, then the Lessor
shall pay to the Lessee liquidated damages in the amount of ONE THOUSAND
($1,000.00) DOLLARS per day for each day that the Lessee's Access or Public
Use is so affected. The amount payable under this section shall be adjusted for
changes in the CPI.

The Lessor may make changes in the Lease Area or an Access Area which do
not affect the Lessee's Access, Public Use with the Lessee's consent, which
consent shall not be unreasonably withheld.

The Lessee will be subject to reasonable Parking Facility Rules generally
applicable to all users of the Parking Facility as altered from time to time during
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the term of this Agreement, provided that such Parking Facility Rules shall not
impair the Lessee’s right to use the Parking Spaces in accordance with this
Agreement. The Lessee may, in its discretion, impose additional Parking Facility
Rules applicable to the Lease Area.

The Lessor shall provide adequate lighting of the Lease Area and the Access
Areas at all times

The Lessor shall provide adequate security with respect to the Parking Facility in
accordance with good business judgment applicable to similar parking facilities.

The Lessee may during the term of this Agreement commit specific Parking
Spaces to specific uses as it may determine in its discretion.

The Lessor covenants and agrees that it shall maintain the Parking Facility
(including Access Areas) in a good, safe and clean condition of maintenance and
repair, including the removal of snow and ice where the accumulation of snow
and ice interferes with the safe and convenient use of the Lease Area and
Access Area and that it shall promptly reconstruct and repair any damage thereto

when necessary in order to meet good and prudent standards of maintenance
and repair.

The Lessee shall maintain and repair the Lease Area during the term and shall
leave the Lease Area in good repair at the end of the term, reasonable wear and
tear excepted.

APPORTIONMENT OF OPERATING COSTS

The Lessee shall pay a share of the reasonabie operating costs of the Parking
Facility (including Access Areas) for the cost of enforcement of rules, cleaning
and minor maintenance equivalent to the ratio of the Lessee’s Parking Spaces to
the total number of parking spaces in the Parking Facility.

The Lessor shall invoice the Lessee for costs referred to in section 5.1 quarterly
and the Lessee shall pay the amount of the invoice within Thirty (30) days of
receipt of the invoice. The Lessor shall provide to the Lessee, along with the
invoice, a statement setting out the basis for the calculation. of the amounts
charged. ‘

The Lessor shall make available to the Lessee, upon request, copies of invoices,
statements and other documents showing the basis for the calculation of the
Lessee’s share of the operating costs under section 5.1.

If the Lessee disputes the amount of its share of costs referred to in section 5.1,

it shall pay the amount of the invoice and may refer the matter to arbitration
pursuant to the provisions of Schedule "C".
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If the arbitrator finds that the amount of the invoice is in excess of the Lessee's
proper share calculated in accordance with section 5.1, the Lessor shall refund to
the Lessee the amount of the overpayment plus interest at the prime rate then
charged by the Lessee’s bankers to its commercial customers.

TERMINATION

If the Lessee defaults in the payment of its share of operating costs under section
5.10or defaults in the performance of any other material covenant and within thirty
(30) days of being notified of the defauit the Lessee does not correct such default
(or commence such steps to correct such default where the default cannot
reasonably be corrected within thirty (30) days) the Lessor may terminate this
lease unless the Lessee has submitted the matter. of the alleged default to
arbitration under Schedule "C".

If the matter of the alleged default under section 6.1 is referred to arbitration and
the arbitrator finds that the Lessee is in default and within thirty (30) days of the
delivery of the arbitrator's decision the Lessee fails to correct the default (or
commence such steps to correct such default where the default cannot

reasonably be corrected within thirty (30) days) the Lessor may terminate this
lease.

GENERAL

Indemnity

71

72

The Lessee shall indemnify and save harmless the Lessor from any and all
liabilities, damages, costs, claims, suits or actions whatsoever (collectively
"liability") arising out of:

(a) any breach, violation or non-performance by the Lessee of any of the
Lessee’s covenants or conditions;

(b) any damage to the Parking Facility;
(¢) any injury (including death) to any person;

(d) any claim brought against the Lessor or the Lessee as a result of the
Lessee’s occupation or use of the Lease Area or the Access Area; and

to the extent such liability arises from the act, omission or negligence of the
Lessee, its employees, agents, or invitees (including a member of the public).

The Lessor shall indemnify and save harmless the Lessee from any and all
liability arising out of:
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(a) any breach, violation or non-performance by the Lessor of any of the
Lessor's covenants or conditions;

(b) any damage to the Parking Facility;
(¢) any injury (including death) to any person;

(d) any claim brought against the Lessor or the Lessee as a resuit of the
Lessee’s occupation or use of the Lease Area or the Access Area; and

to the extent such liability arises from the act, omission or negligence of the

Lessor or an owner or occupant of the Development, their employees, agents or
invitees.

This indemnity shall survive the expiry or sooner determination of this
Agreement.

Insurance

74

7.5

7.6

7.7

7.8

If the Lessee ceases to participate as a member in the Municipal Insurance
Association of British Columbia, the Lessee shall, at is expense, provide and
maintain in force during the term of this Agreement public liability and property
damage insurance for the benefit of the Lessor and the Lessee in an amount of
$5,000,000 for each occurrence in respect of injury or death to one or more
persons or property damage referred to in section 7.1.

Insurance required under this section shall be adjusted for any change in the CPI
for Vancouver, British Columbia every five (5) years during the term.

All insurance shall be effected with insurers and brokers and upon terms and
conditions satisfactory to the Lessor acting reasonably and copies of all policies
or certificates of insurance shall be delivered to the Lessor.

All policies of insurance shall contain a waiver of subrogation clause in favour of
the Lessor and shall also contain a clause requiring the insurer not to cancel or
change the insurance without first giving the Lessor thirty (30) day’s prior written
notice thereof.

If the Lessee does not provide or maintain in force such insurance, the Lessor
may take out the necessary insurance and pay the premium thereof for periods
of one year at a time and the Lessee shall pay to the Lessor the amount of such
premium immediately on demand.
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Signs

7.9 The Lessee may erect, display, place or affix any sign, advertisement, notice,
lettering or direction at the entrances to the Access Areas or within the Access
Areas in a size and form and appearance first approved by the Lessor, acting

reasonably, provided the signs comply with bylaws of the City of Nanaimo or any
other enactment.

Nuisance

7.10 Neither the Lessor nor the Lessee shall cause or permit the escape of any oil,
grease or other harmful, objectionable, dangerous, poisonous or explosive matter
or substance within the Parking Facility.

Obstructions

7.11 Neither the Lessor nor the Lessee shall stack material or leave goods within the
traveled areas of the Parking Facility or within an Access Area so as to cause
obstruction to vehicles, bicyclists or pedestrians using the Parking Facility, or
seeking access from the Parking Facility to the Residential Development or in
connection with a Public Use.

Notice

7.12 Any notice herein provided for or to be given if to be given by the Lessor to the
Lessee shall be sufficiently given if mailed, faxed or emailed to the Lessor as
follows:

To the Lessor:

Millennium Nanaimo Harbour Properties Ltd.
208 West 1% Avenue °

Vancouver, BC V5Y 3T2

Attention: Shahram Malekyazdi

Fax: 604-683-3420 ‘

and: Suro Development Company
cl/o Triarc International, Inc.
Two Stamford Landing — Suite 280
68 Southfield Avenue
Stamford, CT 06902 ‘
Attention: Ms. Rhonda Katz
Fax: 203-352-1321
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To the Lessee:

City of Nanaimo

455 Wallace Street
Nanaimo, B.C. VIR 5J6
Attention: Al Kenning
Fax: 2560-755-4436

Seizure of Lease

7.13 If the rights of occupation granted under this Agreement shall at any time during
the term of this Agreement be seized or taken in attachment by any creditor of
the Lessee or if any petition or other application is presented to any court of
competent jurisdiction for the dissolution, liquidation or winding up of the Lessee
then the Lessor may terminate this Agreement upon notice to the Lessee.

Reasonable Conduct

7.14 Whenever a party hereto is asked by the other party for its consent or approval,
which is required under the terms of this Agreement, such consent or approval
will not be unreasonably delayed or withheld.

Binding Effect

7.15 All of the provision of this Agreement will be binding upon the parties hereto and
their respective successors and permitted assigns.

Assignment

7.16 The Lessee shall not assign its interest in this Agreement without the consent of
the Lessor.

Time
7.17 Time shall be of the essence of this Agreement.

No Waiver

7.18 No consent or waiver of any breach or default by any party to this Agreement n
the performance of its obligations under this Agreement will be deemed to be a
consent to or waiver of any other breach or default in the performance by such
party of the same or any other obligation of such party. Failure on the part of a
party to complain of any act or omission of another party or to declare any other

party in default will not constitute a waiver by such party of its rights under this
Agreement.
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Enurement

7.19 This agreement shall enure to the benefit of an be binding upon the heirs,
executors, administrators, successors, assigns and other legal representatives
(collectively "assigns") as the case may be of each of the parties hereto and
every reference in this Agreement to any party shall include the assigns.

IN WITNESS WHEREOF the parties have duly executed this Agreement as of the date
hereof.

SURO DEVELOPMENT COMPANY by
its authorized signatories:

Name

N s s S Nngt? sl et st “wue? et

Name

MILLENNIUM NANAIMO
PROPERTIES LTD. by its authorized
signatories:

Name

Name

Nt e Vg g Nt “vns “wsst st i’ “wawt s’

CITY OF NANAIMO by its authorized
signatories:

Name

Nt Spat N it i st “uptV “it “wmtt “ec’

Name
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SCHEDULE A
(to Parking Facility Lease (Foundry Lands))
(Access Areas)
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SCHEDULE B
(to Parking Facility Lease (Foundry Lands))
(Lease Area)
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SCHEDULE C
(to Parking Facility Lease (Foundry Lands))

ARBITRATION PROCEDURES

As used in this Schedule, the term "Arbitrators" means the Sole Arbitrator
appointed pursuant to section 3 of this Schedule or the Arbitration Board _
appointed pursuant to section 4 of this Schedule, as the case may be.

Where any dispute, disagreement or other matter is to be referred to or settled by
arbitration (the "Matter"), the provisions of this Schedule will govern the
arbitration of the Matter and will constitute a submission for the purposes of the
Commercial Arbitration Act (British Columbia).

Arbitration will be commenced by a party (the "Initiating Party") delivering a
written notice (the "Notice") to the other party to the Matter (the "Other Party")
describing the Matter and appointing an arbitrator. Within 5 days after the Other
Party receives the Notice, the Other Party may, by notice of the Initiating Party,
concur in the appointment of that arbitrator or appoint an additional arbitrator
and, failing the delivery of such notice by the Other Party, the Other Party will be
deemed to have concurred in the appointment of the arbitrator appointed by the
Initiating Party. [f the arbitrator appointed by the Initiating Party is concurred in or
deemed to be concurred in by the Other Party, such arbitrator will determine the
Matter acting alone (the "Sole Arbitrator").

If the Initiating Party appoints an additional arbitrator pursuant to section 3 of this
Schedule, then, within 5 days after the appointment of such additional arbitrator,
the arbitrators so appointed will agree on the appointment of an additional
arbitrator as chairperson (the "Chairperson") and they will forthwith notify the
Initiating Party and the Other Party of such appointment, failing which the
Chairperson may be appointed by a judge of the Supreme Court of British
Columbia on the application of either the Initiating Party or the Other Party on
notice to the other. Upon such appointment of the Chairperson, the Chairperson
and the other arbitrators previously appointed will constitute the Arbitration
Board.

Any decision of the Arbitrators made with respect to the Matter or with respect to
any aspect of, or any matter related to, the arbitration hereunder (including,
without limitation, the procedures of the arbitration) will be made by either the
Sole Arbitrator or by the majority of the Arbitration Board (or in default of
agreement by such majority, then by the Chairperson), as the case may be. All
decisions of the Arbitrators with respect to the Matter will be rendered in writing
and will contain a brief recital of the facts upon which the decision is made and
the reasons therefor.
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The following will apply to the arbitration of any Matter:

within 10 days of the appointment of the Arbitrators, the Initiating Party will
deliver to the Other Party and the Arbitrators a written statement (the
"Statement”) concerning the Matter setting forth, with particularity, its
position with respect to the Matter and the material facts upon which it
intends to rely;

within 10 days after the receipt of the Statement, the Other Party will
deliver to the Initiating Party and the Arbitrators a written response (the
"Response") to the Initiating Party setting forth, with particularity, its
position on the Matter and the material facts upon which it intends to rely;

if the.Other Party fails to deliver a Response within the time limit referred
to in subsection (b) of this section 6, the Other Party will be deemed to
have agreed to the Statement;

within five days after the receipt of the Response, the Initiating Party may
deliver to the Other Party and the Arbitrators a written reply (the "Reply")
to the Response, setting forth, with particularity, its response, if any, to the
Response; ,

within the time provided for the delivery of a Response to the Statement,
the Other Party may also deliver to the Initiating Party and the Arbitrators
a counter-statement (the "Counter-Statement") setting forth, with
particularity, any additional Matter for the Arbitrators to decide and:

(i) within five days after the receipt of a Counter-Statement, the
Initiating Party will deliver to the Other Party and the Arbitrators a
Response to such Counter-Statement;

(i) if the Initiating Party fails to deliver a Response to the Counter-
Statement within such five day period the Initiating Party will be
deemed to have agreed to the Counter-Statement; and

(i)  within five days after the receipt of a Response to the Counter-
Statement, the Other Party may deliver to the Initiating Party and
the Arbitrators a Reply to such Response;

and any Matter submitted to arbitration in accordance with this subsection
(e) will be governed by, and dealt with as if it were the subject of a
Statement in accordance with, this Schedule, except that it will be deemed
a submission to the Arbitrators already appointed, and will be determined
by the Arbitrators accordingly;
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the time limits set for the delivery of the documents referred to in
subsections (a) to (e) inclusive of this section 6 may be extended by the
Arbitrators for such period and for such reasons as they in their discretion
may determine upon application made to them by either the Initiating Party
or the Other Party, as the case may be, on notice to the other of them,
either before the expiry of the time limit in issue or within two days
thereafter and, in the event that the other of them wishes to oppose the

application, it shall be given an opportunity to make submissions on the
application;

upon completion of the foregoing steps in this section 6 or upon the expiry
of the time limit provided therefor if a step provided for in this section 6 is
not taken by such time, either the Initiating Party or the Other Party may
make application to the Arbitrators to convene a preliminary hearing for
determination of the following:

(i) appointing the time, date and place in Nanaimo, British Columbia
for the hearing (the "Hearing") of the Matter;

(i)  arranging for the production of documents pertaining to the Matter
as between the Initiating Party and the Other Party;

(i)  arranging for the delivery of and answers to written interrogatories
pertaining to the Matter as between the Initiating Party and the
Other Party;

(iv) prescribing such additional rules and procedures considered by the
Arbitrators to be necessary or desirable for the conduct of the
arbitration (including, without limitation, compulsion of witnesses
and testimony under oath); and

(v) the Arbitrators will at the time and place appointed by the
Arbitrators pursuant to subsection (g) of this section 6 or as they
may subsequently direct, convene the Hearing and will, after the
Hearing, determine the Matter or Matters submitted to them and
make their determination.

Every determination by the Arbitrators made pursuant hereto including a
determination that there is a dispute, disagreement or other matter to be
arbitrated, will be final and binding upon the Initiating Party and the Other Party
and there will be no appeal therefrom. The Arbitrators will have jurisdiction to
award the costs of the arbitration, including the fees of the Arbitrators, as
between the Initiating Party and the Other Party as the Arbitrators see fit, and to
direct the payment of interest in respect of any award made at such rates and
from and to such dates as are determined by the Arbitrators to be appropriate.
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The Arbitrators will be paid their normal professional fees for their time and
attendances in dealing with the Matter, which fees, unless otherwise directed by
the Arbitrators in accordance with section 7 of this Schedule, will be paid equally
by the Initiating Party and the Other Party.

All notices and all other documents required or permitted by this Schedule to be
given by the Initiating Party or the Other Party to the other of them will be given in
accordance with the provisions of the Agreement with respect to the giving of
notices. All notices and all other documents required or permitted by this
Schedule to be given by the Initiating Party or the Other Party to the Arbitrators
will be given in accordance with the Arbitrators' instructions.
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