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SCHEDULE "E"™
CONTRIBUTION AGREEMENT

7
THIS AGREEMENT dated for reference this _2¢  day of f'fe&ruo.r-[, 2008.

BETWEEN:

AND:

AND:

AND:

WHEREAS:

CITY OF NANAIMO

455 Wallace Street
Nanaimo, BC V9R 5J6

(the "city‘ll)
OF THE FIRST PART
DOWNTOWN NANAIMO PARTNERSHIP SOCIETY

150 Commercial Sireet
‘Nanaimo, BC V9R 5G6

(thé "Society”)
OF THE SECOND PART

- NANAIMO CITY CENTRE ASSOCIATION
(Inc. No. S0009660)

150 Commercial Street
- Nanaime, B.C. VIR 5G6

(the "NCCA")
” OF THE THIRD PART

THE OLD CITY QUARTER ASSOCIATION
(Inc. No. $0030521)

418 Fitzwilliam Street

P.O. Box 99
Nanaimo, B.C. V9R 5K4

(the "OCQA™)
OF THE FOURTH PART

‘A. - The Society has been established for the purpose of promoting and advancing
the development of the downtown of the City of Nanaimo;
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The Society is a cooperative effort between the City, the Nanaimo City Centre
Association and the Old City Quarter Association, each of which have contributed
assets to the Society;

The City wishes to contribute financial assistance to the Society to enable it to
carry out its purposes;

The Parties wish to provide for the distribution of assets contributed by the City
and members of NCCA and OCQA in the event of dissolution of the Society in a
manner that recognizes the contribution of each.

NOW THIS AGREEMENT WITNESSES that in consideration of the premises and the
payment of the Contribution by the City to the Society and the terms and conditions
~ hereinafter contained, the parties covenant and agree each with the other as follows:

1.0
1.1

2.0
2.1

2.2

2.3

3.0
3.1
4.0
4.1

DEFINITIONS
For the purpose of this Agreement:

"Contribution" means the amount to be provided by the City to the Society
under this Agreement for operating expenses of the Society; and

"Eligible Expenditures” means an expense relating to the operation of the
Society as referred to in section 4.2.

"Ineligible Expenditures” means a capital expense referred to in section 5.2.

CONTRIBUTION

Subject to the terms and conditions of this Agreement, the City agrees to pay to
the Society a Contribution in each year of the Agreement.

The amount of the Confribution will be equal to the amounts contributed to the
Society by the Nanaimo City Centre Association and The Old City Quarter
Association, to the maximum of the annual applicable Business Improvement
Area levies for each of the Nanaimo City Centre Business Improvement Area and
the Old City Quarter Business Improvement Area.

The Contribution will be paid in equal installments on a quarterly basis on
January 1, April 1, June 1, and September 1 in each year of the Term.

TERM OF THIS AGREEMENT

The Term of this Agreement shall be five (5) years.

ELIGIBLE EXPENDITURES _

The Contribution may 'only be used by the Society in respect of an Eligible

Expenditure. '
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For the purposes of section 4.1, Eligible Expenditures means reasonable
operating expenses including but not limited to: salaries and wages; overtime;
reimbursement of employee expenses; employee benefits; travel; relocation
costs; postage and freight costs; telephone; facsimile and intemet service
provider costs; advertising; publication; costs of accounting, auditing,
engineering, legal and other professional advisors; training costs; health
services; insurance; real property taxes; minor maintenance and repair costs for
lands and buildings; computer services; security; office supplies; rental of tand
and bundmgs purchase or lease of office equipment and includes the cost of
operational services or support provided to the Society by contractors.

INELIGIBLE EXPENDITURES

Ineligible Expenditures are capital expenses.

‘Without limiting the generality of section 5.1, Eligible Expenditures do not include

the following capital expenses:

| (D an expense on account of depreciation with respect to any facmtles
equipment or other assets of the Society; or

- (i)  an ‘expense relatlng to the purchase of {and, buildings or other
structures.

SOCIETY DIRECTORS MAY APPROVE EXPENDITURES

The Directors may determine whether the Contribution may be used for an

- expense that is not an Ineligible Expenditure under section 5.0 but is not listed as
- an Eligible Expendlture under section 4.2. -

MONTHLY FINANCIAL STATEMENTS

The Society shall provide to the City on or before the 21st day of each month a
financial statement respecting the immediately preceding month.

ACCOUNTING RECORDS

- The 'Society shall, during the Term of this Agreement, keep records of costs and

revenues for the Society in accordance with the generally accepted accounting
prmmples

" AUDIT AND INSPEGTION

The books and accounts and other records of the Somety wnth respect to the
Society's operations and anything directly related to this Agreement shall be

- open for audit and inspection by the City, during bus:ness hours, and the City
- may take copies and extracts from such records. ~
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The Society shall provide to the City upon request information that may be
required in connection with an audit or inspection referred to in subsection 9.1.

The requirements referred to in subsection 9.2 shall be met for one (1) year after
the date of termination of this Agreement.

CESSATION OF OPERATION AND RETURN OF UNUSED CONTRIBUTION

If at any time during the Term of this Agreement the Society ceases to operate or
commences proceedings for dissolution, or is advised by the Corporate Registry
that proceedings for dissolution will be commenced for failure fo file annual
reports or otherwise comply with the provisions of the Society Act, then the
Society shall immediately contact the City and make arrangements to remit to the
City all amounts of the Contribution that may have been paid by the City and
which will not be reasonably required by the Society for the purpose of paying
Eligible Expenditures of the Society prior fo the time of its dissolution. The City
shall not be liable for the payment of any debt or liability of any nature of the
Society arising from any period of time after the dissolution of the Society.

EARLY TERMINATION OR DEFAULT

Where this Agreement is terminated prior to the end of the Term set out in
section 3.0 by the mutual agreement of the parties or is terminated for default
under section 12.1 for reasons other than those referred to in section 12.1, the
Saociety shall remit to the City any amount owed under section 10.1.

The final settlement of the Contribution shall be made no later than six (6)
months after the date of termination of this Agreement. At that time, the Society
shall remit to the City any amount paid on account of an expenditure which is not
an Eligible Expenditure and any amount of the Contribution that has not been
expended.

DEFAULT |
If, during the Term of this Agreement, the Society:

(a) s in default of this Agreement and such default shall continue for a period
: of ninety (90) days after notice from the City to the Society specifying the
nature of the default and requiring the default to be remedied;

(b) becomes bankrupt or insolvent, or goes into receivership or takes the
benefit of any statute from time to time relating to bankrupt or insolvent
debtors, or is required to wind up or dissolve by any order or resolutlon or
is unab!e to meet its liabilities as they become due; or

- (c) s convicted of any offence against the law, order or regulation of Canada,

British Columbia or a local government, or the conditions of any licence or
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being an accessory to any such offence, and if such offence is committed
in connection with the operation of the Society;

this shall constitute default and the City may, in addition to any other remedies,
take one or more of the following actions:

i terminate any obligation of the City under this Agreement by giving
thirty (30) days' notice in writing to the Society; and

(i)  require the Society to repay to the City immediately on demand, all
or any portion of the Contribution in accordance with section 10.1.

ASSETS OF THE SOCIETY

This section does not apply to any amount of the Contribution required to be
remitted to the City under sections 10.1 or 12.1 of this Agreement.

If the City obtains title to any funds or real or personal property of the Society on

a dissolution of the Society, and if the Directors of the Society, prior to the
dissolution, have indicated how such funds or real or personal property should be
distributed to a society or societies with purposes that are similar to the Society,
then the City covenants and agrees with the NCCA and the OCQA that it shalll
transfer such Society assets to the society or societies in accordance with the
direction of the Society Directors.

SURVIVAL

The rights and obligations of the parties under sections 8.0 to 13.0 shall survive
the expiration of early termination of this Agreement.

NO PARTNERSHIP, JOINT VENTURE OR AGENCY

The parties acknowledge and agree that the Society and the City are not creating
a partnership, joint venture or agency relationship. It is acknowledged and
agreed that nothing in this Agreement shall constitute or be deemed to constitute
the Society as a partner, joint venturer or agent of the City. Neither party shall
have any authority to act for or to assume any obligations or responSIblllty on
behalf of the other party. -

INDEMNITY AND INSURANCE

The Society agrees, at all times, to indemnify and save harmless the City or any
of its elected or appointed officers, employees or agents from and against all

- claims and demands, losses, costs, damages, actions, suits or other proceedings

(collectively "claims") by whomsoever made, brought or prosecuted in any

- ‘manner based upon, occasioned by or atfributable to the execution of this

- Agreement, except claims resulting from the negligence of any officer, employee

or agent of the City while acting within the scope of their duties or employment.
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The City agrees, at all times, to indemnify and save harmless the Society and its
officers, directors and members from and against all claims by whomsoever
made, brought or prosecuted in any manner based upon, occasioned by or
attributable to the negligence of any officer, employee or agent of the City while
acting within the scope of their duties or employment.

The Society shall take out and maintain for the term of this Agreement the
following insurance:

-~ (a)  Directors' Liability Insurance insuring against wrongful acts of directors;

17.0
17.1

17.2

18.0
18.1

and

(b)  General Liability Insurance in an amount not less than Two Million
($2,000,000.00) Dollars per occurrence. Such policy shall include the City
as an additional insured and contain a waiver of subrogation in favour of
the other party and shall contain a clause requiring the insurer not fo
cancel or alter the insurance without thirty (30) days' prior written notice o
both parties.

DISPUTE RESOLUTION

In the event of a dispute between the parties arising out of this Agreement, the
parties agree to use the following procedure prior to pursuing any other legal
remedy:

(a) attend a meeting of representatives of the parties to attend, in good faith,
to negotiate a resolution; and

(b) i, within ten (10) days after this meeting the parties have failed to resolve
the dispute, submit the dispute to mediation and to bear equally the cost of
that mediation.

The parties will joinily select a mediator, if after ten (10) days the parties are
unable to agree upon the choice of mediator, a mediator will be selected by the
City, and the parties agree to participate, in good faith, in the mediation process
for a period of not more than two (2) days.

ARBITRATION

If the parties do not resolve all the issues in dispute under section 17.0 within ten
(10) days from the date of the mediator's report, the parties agree to submit any
claim or dispute arising out of or in connection with the Agreement for resolution
under the Commercial Arbitration Act (British Columbia). The cost of the
arbitration (including fees of arbitrators) shall be borne equally by the parties.

- The arbitration shall take place in Nanaimo, British Columbia before a single

arbitrator to be chosen jointly by the parties. If the parties cannot agree on the
choice of arbitrator within ten (10) days of written notice to submit to arbitration,
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then the parties shall each choose an arbitrator who will in turn select a third
arbitrator.

19.0 NOTICE

19.1 It is hereby mutually agreed that any notice required to be gwen under this
Agreement will be deemed to be sufficiently given:

(a) to be delivered at the time of delivery; and

(b) - if mailed from any government post office in the Province of British
Columbia by prepaid registered mail addressed as follows:

if to the City:
City of Nanaimo
455 Wallace Street
~ Nanaimo, BC V9R 5J6
Phone: (250)
Fax: (250)
Attention;

if to the Society:

150 Commercial Street
Nanaimo, BC VIR 5G6
Phone: (250)

Fax: (250)

Attention:

Unless otherwise specified herein, any notice required to be given under this
Agreement by any party will be deemed to have been given if mailed by prepaid
registered mail, or sent by facsimile transmission, or delivered to the address of
the other party set forth on the first page of this Agreement or at such other
address as the other party may from time to time direct in writing, and any such
notice will be deemed to have been received if mailed or faxed, 72 hours after
the time of mailing or faxing and, if delivered, upon the date of delivery. ' If normal
mail service or facsimile service is interrupted by strike, slow down, force
majeure or other cause, then a notice sent by the impaired means of
communication will not be deemed to be received until actually received, and the
party sending the notice must utilize any other such services which have not
been so interrupted or must deliver such notice in order to ensure prompt receipt
thereof.

200 TIME -

20.1  Time is to be the essence of this Agreement.
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BINDING EFFECT

This Agreement will enure to the benefit of and be binding upon the parties
hereto and their respective heirs, administrators, executors, successors, and
permitted assignees.

WAIVER

The waiver by a party of any failure on the part of the other party to perform in
accordance with any of the terms or conditions of this Agreement is not to be
construed as a waiver of any future or continuing fallure whether similar or

dissimilar.
HEADINGS

The headings in this Agreement are inserted for convenience and reference only
and in no way define, limit or enlarge the scope or meaning of this Agreement or
any provision of it. ' :

LANGUAGE

Wherever the singular, masculine and neuter are used throughout this
Agreement, the same is to be construed as meaning the plural or the feminine or
the body corporate or politic as the context so requires.

CUMULATIVE REMEDIES

No remedy under this Agreement is to be deemed exclusive but will, where
possible, be cumulative with all other remedies at law or in equity.

LAW APPLICABLE

This Agreement is to be construed in accordance with and governed by the laws
applicable in the Province of British Columbia.

RELATIONSHIP OF PARTIES

‘No provision of this Agreement shall be construed to create a partnership or joint

venture relationship, an employer-employee relatlonshlp, a landlord- tenant ora
principal-agent relationship. -

AMENDMENT

This Agreement may not be modified or amended except by the written
agreement of the parties.
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SURVIVAL

All representations and warranties set forth in this Agreement and all provisions
of this Agreement, the full performance of which is not required prior to a
termination of this Agreement, shall survive any such termination and be fully
enforceable thereafter.

NOTICE OF VIOLATIONS

Each party shall promptly notify the other party of any matter which is likely to
continue or give rise to a violation of its obligations under this Agreement.

ENTIRE AGREEMENT

The whole agreement between the parties is set forth in this document and no
representations, warranties or conditions, express or implied, have been made
other than those expressed.

SEVERABILITY

Each article of this Agreement shall be severable. If any provision of this
Agreement is held to be illegal or invalid by a Court of competent jurisdiction, the

provision may be severed and the illegality or invalidity shall not affect the validity
of the remainder of this Agreement.

IN WITNESS WHEREOF the parties hereto have set their hands and seals as of the
day and year first above written.

CITY OF NANAIMO by its authorized
signatories;

Nary e
V7 s

Name :?‘:an /—/am,rﬁ?‘/

S Nt st Vst Vgt Nt Vgt “m s s gt e’ Spie®
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NANAIMO DOWNTOWN PARTNERSHIP
- SOCIETY by its authorized signatories:
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